
1

Findings of Fact

Nebraska Planning & Zoning Association 
2010 Planning Conference

February 25, 2010

Presented by David H. Ptak

Attorney at Law

© 2008 

Question of fact:  With regard to a rezoning 

application does the Comprehensive Plan 

designate the property as residential/ 

commercial/industrial  on the future land use map?

Question of law:  Is the rezoning application 

consistent with the Comprehensive Plan?

Question of fact 

vs. 

Question of law
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Question of fact:  Did the applicant begin 

construction of a project before either seeking a 

change in zoning or applying for and receiving a 

building permit?

Question of law:  Does commencing construction 

before seeking a zoning change or applying for a 

building permit comply with your zoning 

regulations?

Question of fact 

vs. 

Question of law

The ñDecisionò Process

ÂProceduralïdid you follow your own 

rules and regulations (Bylaws, SOPôs, 
etc.)

ÂSubstantiveïwas there sufficient 

evidence (oral and/or documentary) 
to support the conclusions used to 
form the decision (Will it be sustained 
if reviewed?)

Findings of Fact ?

Findings of fact to be sufficient to 
support a decision must include:

Âthe basic facts from which the criteria
in terms of the statute, ordinance, or 
regulation can be determined -
(competent evidence supporting the 
conclusion or decision);

ÂInferences are not findings of fact; 

Ânor are speculation or conjecture.
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Competent Evidence ?

ÂHow about:  a cassette recording of 
proceedings before the governing body, 
transcription of recording of hearing, 
documents memorializing various aspects of 
proceedings, photographs of applicant's 
property, schematic showing layout of 
applicant's property, generic presentation of 
setback requirements, district zoning map, 
definitions utilized in the city/county's zoning 
code, and bylaws of body or board ?

City of Battle Creek, Nebraska v. 

Madison County Board of Adjustment, 

(Neb.App. 2002)

City sought judicial review of decision of 
county board of adjustment granting of a 
variance from setback requirements for 
construction of a garage on property bordered 
by platted streets on three sides. The District 
Court modified the board's findings to 
conform with statutorily required findings and 
affirmed board's decision. City appealed. 

The Court of Appeals held that: 

(1) board failed to make statutorily required 
findings to support granting variance, and 

(2) additional exhibits accepted by district 
court did not contain competent evidence
which supported modified factual findings.  
The decision of the District Court was 
reversed and the variance denied.
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Any grant of a variance must be supported 
by evidence relating to each of the four 
factors enumerated by statute: 

(1) The strict application of the zoning regulation 
would produce undue hardship; 

(2) such hardship is not shared generally by 
other properties in the same zoning district and 
the same vicinity; 

(3) the authorization of such variance will not 
be of substantial detriment to adjacent 
property and the character of the district will 
not be changed by the granting of the 

variance; and 

(4) the granting of such variance is based 
upon reason of demonstrable and exceptional 
hardship as distinguished from variations for 
purposes of convenience, profit, or caprice.

OK, but what do we need to do?

The 7 Deadly Sins of 

Findings of Fact

ÂWhy do we need to make findings of fact 
anyway?

ÂHow do we make findings of fact ?

ÂWhat are the criteria for the decision ?

ÂWhere do we find ñcompetentò evidence ?

ÂHow do we make a record of the 
proceedings ?

ÂHow do we make a motion ?

ÂHow do we conduct a vote ?
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Sin #1 ïWhy do we have to make 

findings of fact ?

Â An appellate court is to review the decision of 
the decider of fact * , and the appellate court is 
to decide if the decider of fact abused its 
discretion or made an error of law.

Â Where competent evidence supports the decider 
of fact's factual findings in reviewing a decision, 
the appellate court will not substitute its factual 
findings for those of the decider of fact.

* ñdecider of factò = governing body or board of 
adjustment

Sin #2 ïHow do we make findings 

of fact ?

ÂDecision is not a popularity contest or 
based on who has the most supporters in 
the audience.

ÂDecision is based on the criteria of what is  
necessary to make the decision or grant 
the relief as set forth in the statute, 
ordinance, or regulation and the 
competent evidence which supports those 
criteria.

ÂREMEMBER .   .    .     .

Competent evidence

Popularity


